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The revision of OLAF Regulation in light of the future cooperation with EPPO 
________________________________________________________________________________________



10:30 - 10:45 Opening remarks and Introduction  

Dr Ingeborg GRÄßLE, MEP, 
Chair of the Committee on Budgetary Control 

* * *

10:45 -10:55 Prof. Katalin LIGETI,  
Professor of European and International Criminal Law, Faculty of Law, 
Economics and Finance, University of Luxembourg 

1O:55 - 11:05 Dr Chloé BRIÈRE,  
Post doctoral researcher at the Institute of European Studies - 
Université Libre de Bruxelles (FNRS) 

11:05 - 11:15 Prof. Valsamis MITSILEGAS,  
Professor of European Criminal Law, Queen Mary University of London 

11:15 - 11:25 Mr Jan INGHELRAM,  
Director, Legal advisor on administrative matters at the European 
Court of Justice (ECJ) 

11:25 - 11:35 Ms Margarete HOFMANN 
Director, Policy Directorate, OLAF 

11:35 - 11:45 Mr Jan MULDER,  
Chairman of the OLAF Supervisory Committee 

* * *
 

11:45 - 12:15  Debate  

Questions & Answers and general debate 

* * *

12:15 - 12:30 Conclusions and Closing remarks 

Dr Ingeborg GRÄßLE, MEP, 
Chair of the Committee on Budgetary Control 

6

DG IPOL | Policy Department D: Budgetary Affairs 
__________________________________________________________________________________________



The revision of OLAF Regulation in light of the future cooperation with EPPO 
________________________________________________________________________________________ 

7 
 

 
 
 
 
 
 

PROCEEDINGS 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



DG IPOL | Policy Department D: Budgetary Affairs 
__________________________________________________________________________________________ 

8 
 

 
Notes from the Workshop on The revision of OLAF regulation in light of the future 

cooperation with EPPO1 

 

The workshop took place in the light of the CONT Committee’s work on a draft report on the EPPO 

regulation. 

 

Opening remarks from Chair I. Gräßle  

Ms. Gräßle emphasised the problems with the EPPO regulation due to the Member States (MS) not 

agreeing to certain parts of the Commission’s proposal. As a result, some problems will be 

unresolved, especially when it comes to the EPPO’s cooperation with OLAF. It is necessary to look at 

the gaps in OLAF and to fill them by revising the regulation. EP wants to look at the gaps 

The main topics raised by Chair I. Gräßle and the speakers are: 

• Admissibility of evidence, the nature of the EPPO-OLAF relationship 

• Cooperation between MS and OLAF  

• How to deal with the non-participating countries in EPPO  

• Member States’ implementation of the regulation  

• Rights of the persons concerned/procedural safeguards  

• Follow-up of OLAF investigations in the MS  

• Difference between administrative and criminal law cases 

 

Summary of the speakers’ presentations 

Prof. K. Ligeti stressed that with the shared nature of EPPO competences, not only does the 

cooperation with the MS play an important role, but also OLAF will stay powerful. In her further notes, 

she focused on the admissibility of evidence as the most important factor in any follow-up of OLAF 

investigations in national judicial proceedings. There are three factors limiting the admissibility of 

OLAF-collected evidence: 

1. Fragmented investigative powers of OLAF,  

2. Assimilation rule (OLAF) requiring similar bodies in MS,  

3. Shortcomings in the protection of procedural safeguards.  

Prof. Ligeti approved of proposed amendments slightly improving the shortcomings. She said that 

these improvements do not apply to criminal judicial follow-up where the problems prevail, so the 

assimilation rule will stay in place. This will lead to continuous duplication of efforts and thereby 

harm individual rights. Diverging rules of admissibility in EPPO and OLAF will remain as EPPO has a 

non-discrimination rule instead of assimilation rule leading to problems when OLAF investigates on 

behalf of EPPO. 

                                                 
1 Author: Verena Bitter, Policy Department trainee 
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Ms C. Briere / Prof. A. Weyembergh undertook an analysis in 2017 on the shortcomings of OLAF-

EPPO cooperation and subsequently researched whether the proposed amendments would tackle 

these shortcomings. They said that most of them, such as the risk of duplicating efforts, have been 

improved. However, it is still unclear whether OLAF can challenge EPPO’s decision to not investigate 

a case and how the exchange of information between the two bodies will take place. As for the 

IBOAs2 who report information to EPPO and OLAF, there is a risk of efforts being duplicated when 

they both open an investigation. It is also uncertain whether the bodies will be equal or if one will 

have precedence and also who is first to be contacted in the case of a crisis. The academics also raised 

the question of OLAF-EPPO in cooperation with MS that do not take part in EPPO. 

Prof. V. Mitsilegas raised the following points:  

1.  the protection of fundamental rights remains weak;  

2.  Respect for fundamental rights is important for admissibility of evidence;  

3.  How can we ensure the continuity of cases and how can EPPO and OLAF work together? 

4. How to ensure complementarity of investigations. Problems arise from the demarcation 

of administrative and criminal law cases which Mr. Mitsilegas finds too rigid and 

unrealistic. He also addressed the problem of different safeguards, the ‘lighter’ cases dealt 

with by OLAF have less protection than the ‘heavier’ ones dealt with by EPPO as level of 

safeguards diverge,  

5.  How to run investigations in Member States not participating in EPPO (what applies in 

cross-border investigations)  

6. There is a need for more detailed provisions on remedies for individuals 

Mr. J. Inghelram stated that, with the proposed amendments, OLAF will be legally better equipped 

to protect the financial interests of the EU. OLAF has an autonomous right to investigate on the 

ground of the economic operators. Admissibility is improved in non-criminal law cases. There will be 

no doubts about OLAF investigations in VAT cases, the economic operators will have the duty to 

cooperate with OLAF and to ensure access to information. OLAF can access bank account 

information of the economic operators via the national authorities, and there is the possibility of 

EPPO using this information or asking OLAF to conduct a specific investigation. The economic 

operators get additional legal guarantees with the new proposed regulation. EPPO can benefit from 

information from an improved OLAF. However, there is a need to control any OLAF interference with 

fundamental rights of people under investigation. Mr. Inghelram suggested to take into 

consideration the European Commission’s 2014 proposal on the establishment of safeguards, but 

otherwise sees the current proposal as well thought up. 

Ms. M. Hofmann from OLAF defended the new regulation as it will define relations between the two 

bodies and make OLAF investigations more effective. She advocated for a non-rigid demarcation of 

the two bodies to ensure full complementarity and thinks that the current proposal is enough in that 

regard. Regulations do not need to be identical, as OLAF will perform a different type of investigation 

                                                 
2 IBOA : Institutions, Bodies, Offices and Agencies of the European Union 



DG IPOL | Policy Department D: Budgetary Affairs 
__________________________________________________________________________________________ 

10 
 

than EPPO. OLAF’s rules will apply even if they act upon a request from EPPO. The Commission 

acknowledges certain criticisms.  According to her, the most important ones are admissibility of 

evidence in criminal law cases and lack of procedural safeguards. The Commission drafted the 

proposal in order to have it adopted before EPPO actually starts its work. As a result, they want to 

take more time to come up with a more exhaustive proposal at a later stage.  

Comment from Chair I. Gräßle: leaving gaps in the provision due to lack of time should not be an 

option as this will result in many cases in front of the Court of Justice (CoJ), especially on the 

admissibility of evidence.  

Mr. J. Mulder said that the OLAF Supervisory Committee welcomes a number of revisions in the 

proposal, such as bank account access and VAT cases. Issues remaining are the position of the 

Supervisory Committee, that they do not receive enough information as OLAF refuses to give access. 

They ask for this access to OLAF information to further play a crucial role in amending the OLAF 

regulation. The position of the Supervisory Committee shall not be defined as ‘outside OLAF’. OLAF 

shall report to the Supervisory Committee, when a case is referred to them by EPPO, and which 

responsibility the two bodies are taking to ensure that there is no duplication of efforts. 
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Questions asked by the MEPs 

Chair I. Gräßle asked the speakers for help on the procedural safeguards and how they could look 

like in the proposal, as well as how OLAF’s support to EPPO would look like on the ground. She asked 

Ms. M. Hoffmann about the role and nature of non-criminal proceedings. She asked 

Mr. J. Inghelram for his opinion on the demarcation between OLAF and EPPO. She referred the 

question of whether EPPO can commission OLAF to prevent the need to comply with its own 

safeguards to Prof. V. Mitsilegas. 

MEP I. Ayala Sender raised concerns about the lack of procedural safeguards for people under 

investigation.  She asked Mr. J. Inghelram about how he sees the hierarchy of EPPO and OLAF and 

if the regulation makes sure that the autonomy of the OLAF director does not get out of hand. 

MEP A. Kohn summarised the different problems with the OLAF regulation and asked 

Ms. M. Hofmann how the Commission wants to deal with them. 

MEP J. Salafranca requested the opinions of Prof. A. Weyembergh and Ms. C. Briere on how the 

two institutions will fit into each other. 

 

Speakers’ replies to the questions raised  

Prof. K. Ligeti welcomed the proposal of Chair I. Gräßle to harmonize powers between different 

fields of investigation. However, she sees this as unrealistic in the current political climate. She 

referred to her own report published on possible OLAF safeguards and gives access to the file as one 

example. 

Prof. A. Weyembergh explained that OLAF can support EPPO by providing information, analysis, 

expertise or administrative support, facilitating cooperation of specific actions of the national 

administrative authorities or by conducting administrative investigations. She then stressed the 

need to have more clarification with regard to the demarcation. 

Mr. V. Mitsilegas criticised the strict differentiation of administrative and criminal cases and says 

that this is not always feasible in applied cases. He gave further comments on safeguards, saying that 

despite the targeted nature, the proposal urgently needs safeguards in the light of the Charter on 

Human rights. The duplication of EPPO safeguards for OLAF is a start but they are too general. 

Mr. J. Inghelram spoke about the problem that OLAF collects evidence under a lack of safeguards 

and that it is unclear what happens with that evidence when used by EPPO (admissibility of 

evidence). From a legal point of view, EPPO safeguards need to be applied even if they use OLAF-

collected evidence. There is a risk that cases investigated by EPPO cannot be dealt with in court if 

evidence was collected by OLAF (without securing safeguards respecting fundamental rights). The 

question of hierarchy is answered by saying that in different parts of the legislation, EPPO gets the 

last say but that this has also been stretched; he referred to Ms. Hoffmann to further clarify this 

point. 
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At this point, Chair I. Gräßle also asked Ms Hofmann why the autonomy of the OLAF director in 

coordination matters was added additionally.  She then asked Mr Inghelram whether cases 

investigated by EPPO could be stopped by the court when OLAF-collected evidence is used and will 

not be accepted due to the lack of safeguards applied in the investigation. 

Mr. J. Inghelram sees this question as dependent on the lawyer but sees that such cases could occur 

in exceptional situations. 

Ms M. Hofmann stressed that OLAF’s mandate is much broader than that of EPPO. Most cases are 

ones of financial recovery, where the EU asks for reimbursement of funds due to irregularities, which 

are in the hands of OLAF. She defended the procedural guarantees of OLAF and that the issue of 

admissibility would have to be tackled by a re-thinking of the different levels on which EPSO and 

OLAF are operating. Once again, she stated, that the Commission’s stand on this is that it should be 

done at a later point and that the current proposal is a targeted one.  

Chair I. Gräßle commented that the mandate of OLAF should be clarified to clearly state that it is 

not responsible for criminal law cases. She further asked the Commission to provide numbers on the 

share of non-criminal cases in OLAF’s work. 

MEP I. Ayala Sender asked Mr. J. Inghelram whether strengthening the OLAF Supervisory 

Committee could put into place the necessary control mechanism and how OLAF’s ability to access 

bank account secures data protection. 

Mr. J. Inghelram explained that the control mechanisms for OLAF investigations need to be 

independent and immediately available and he referred to the Commission’s 2014 proposal again. 

He stated that with the new provision data protection will be improved but that individuals are still 

at risk as account access will touch upon their private lives. 

Ms. M. Hoffman pointed out that the number of complaint cases is very low and that this proves 

that OLAF is applying sufficient safeguards. She also expressed opposition to an OLAF Supervisory 

Committee with control functions. 

Mr. J. Mulder expressed that the OLAF Supervisory Committee will come back to the CONT 

Committee and Ms. I. Gräßle with proposals for amendments. 

Chair I. Gräßle closed the workshop with the request for further intense cooperation with the 

different stakeholders in drafting the new regulation.    
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Dr Chloé BRIÈRE,  
Post doctoral researcher at the Institute of European 
Studies - Université Libre de Bruxelles (FNRS) 

Chloé Brière holds a PhD in law (grade Summa cum Laude) delivered jointly by the 

Université Libre de Bruxelles and the University of Geneva in September 2016. Her doctoral 

research focused on the external dimension of the EU’s policy against trafficking in human 

beings, and was supervised by Professor A. Weyembergh (IEE-ULB) and Professor R. Roth 

(University of Geneva).  

After holding positions at the Vrij Universiteit Brussel, the Dublin City University and the 

United Nations Office against Drugs and Crime, she is now a F.R.S.-F.N.R.S. post-doctoral 

researcher at the Université Libre de Bruxelles, where she conducts further research on the 

EU external relations in criminal matters.   

Her research interests include other aspects of European Law, including the protection of 

the EU’s financial interests, EU migration law and the free movement of persons within the 

European Union. She co-authored with Prof. Weyembergh two studies/papers for the 

European Parliament on the European Public Prosecutor’s Office (2016) and the future 

cooperation between the EPPO and OLAF (2017).  
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Prof. Valsamis MITSILEGAS,  
Professor of European Criminal Law and Global 
Security and Deputy Dean for Global Engagement 
(Europe), Queen Mary University of London 

Valsamis Mitsilegas is Professor of European Criminal Law and Global Security and Deputy 

Dean for Global Engagement (Europe) at Queen Mary University of London. He has served in 

a number of senior leadership roles at Queen Mary, including as Head of the Department of 

Law (2012-2018), as Dean for Research for the Humanities and Social Sciences (January-

December 2017) and as Academic Lead for Internationalisation with pan-university 

responsibilities (2017-2018). He was also the Inaugural Director of the Queen Mary Institute 

for the Humanities and Social Sciences (IHSS) from January to December 2017 and has been 

the Director of the Queen Mary Criminal Justice Centre since 2011. From 2001 to 2005 he 

served as legal adviser to the House of Lords European Union Committee. His research 

interests and expertise lie in the fields of European criminal law; migration, asylum and 

borders; security and human rights, including the impact of mass surveillance on privacy; and 

legal responses to transnational crime, including organised crime and money laundering. He 

is the author of six monographs and over 100 articles and chapters in academic volumes. His 

latest books are “The Criminalisation of Migration in Europe” (Springer, 2015) and “EU 

Criminal Law After Lisbon” (Hart, 2016).  

He is a regular adviser to think-tanks, parliaments, governments and EU institutions including 

the European Commission, the European Parliament and the EU Fundamental Rights Agency 

and is currently serving for a second term as a member of the European Commission’s Expert 

Group on Criminal Policy. Professor Mitsilegas has been actively involved in the policy debate 

on the consequences of Brexit for security and criminal justice co-operation. He is Co-

Coordinator of the Queen Mary-CEPS Task Force on Brexit and Criminal Justice Co-operation 

(a project funded by the Open Society Foundation). He has given oral evidence on Brexit and 

security to the House of Commons Home Affairs Committee, on Brexit and dispute resolution 

to the House of Lords EU Justice Sub-Committee and on Brexit and data protection to 

the House of Lords EU Home Affairs Sub-Committee. 
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Professor Mitsilegas has a leading role in the establishment and development of a number of 

transnational research networks. He is Co-Coordinator of the European Criminal Law 

Academic Network (ECLAN) and a member of the Management Board of the International 

Research Network on Migration and Crime (CINETS). Professor Mitsilegas has held a number 

of visiting positions in academic and research institutions across the world. Recent 

appointments include Visiting Professor at the University of Geneva (2015-16), Visiting Fellow 

at the International Maritime Law Institute (IMLI) in Malta (2015-16), Copernicus Visiting 

Scientist at the University of Ferrara (2015-16) and Visiting Professor and Louvain Global 

College of Law Fellow at the Université Catholique de Louvain (2016-17). He is founding 

General Editor of the Hart Studies in European Criminal Law, of the Queen Mary-Renmin 

Series on Comparative Criminal Justice Issues in China and Europe and of the Brill Research 

Perspectives on Transnational Crime. He is also General Editor of the New Journal of European 

Criminal Law and the Brill series on Immigration and Asylum Law and Policy in Europe. He has 

participated in a number of research projects involving transnational research co-operation, 

including the 40-month FP7 interdisciplinary research project on EU Action to Fight 

Environmental Crime (EFFACE) (2012-2016). He has recently been involved in three 

Commission-funded projects on the development of various aspects of the European Public 

Prosecutor’s Office (EPPO) and is currently member of a research team funded by the ESRC 

on a research grant on Anti-Smuggling Policies and their Intersection with Humanitarian 

Assistance and Social Trust (2016-2017). 

Professor Mitsilegas is involved actively in collaborative projects with civil society and NGOs. 

He is a member of the Research Advisory Group of the Howard League for Penal Reform and 

a member of the European Union Sub-Committee of the Immigration Law Practitioners’ 

Association (ILPA). He has been involved in a series of projects with the Centre for European 

Policy Studies (CEPS) with recent publications including a Report on Access to Electronic Data 

by Third-Country Law Enforcement Authorities and policy papers on the EU and its Counter-

terrorism policies after the attacks in Paris (The EU and its Counter-Terrorism Policies after the 

Paris Attacks) and Barcelona. Professor Mitsilegas is a regular contributor to Open 

Democracy and was guest editor to the Open Democracy week on Surveillance and Privacy 

in 2016. Other media appearances include BBC Radio 4, the Times Higher Education 

Supplement, the New Statesman and the New York Times. 
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Mr Jan INGHELRAM,  
Director, Legal advisor on administrative matters at 
the European Court of Justice (ECJ) 

Born in Antwerp (Belgium) in 1964, Dr. Jan F. H. Inghelram, LL.M., has a law degree from the 

Katholieke Universiteit Leuven (Belgium, 1987), an LL.M. degree from the University of 

Virginia (USA, 1989) and a doctorate from the Rijksuniversiteit Groningen (The Netherlands, 

2011).  

After having practised as an Attorney at the Brussels Bar in the law offices of De Bandt, Van 

Hecke & Lagae (now Linklaters), he worked, from 1992, as an Administrator and later as a 

Principal Administrator in the Legal Service of the European Court of Auditors.  

From 2001, he was seconded to the Court of Justice of the European Union (CJEU) where he 

worked as a référendaire successively for Advocate General Jean Mischo, for Judge C. W. A. 

Timmermans and for Judge Sacha Prechal.  

Since December 2015, he is Director and Legal Adviser on Administrative Matters of the 

CJEU. In that capacity, he is responsible for advising the CJEU on any legal issue relating to 

its functioning as an EU institution and for representing the institution in court procedures 

in which it is a party.  

He is the author of several publications on OLAF, the European Public Prosecutor’s Office, 

EU Finances, the European Court of Auditors and the CJEU. His doctoral dissertation on 

“legal and institutional aspects of the European Anti-Fraud Office (OLAF) with a look forward 

to a European Public Prosecutor’s Office” was published as a book (Europa Law Publishing, 

2011). 
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Ms Margarete HOFMANN 
Director, Policy Directorate, OLAF 

Margarete started her legal career as a public prosecutor in the Bavarian judiciary before 

taking assignments in the German Federal Ministry of Justice in Bonn, Brussels (Justice 

Counsellor at the German Permanent Representation to the EU) and later in Berlin.  

Margarete moved to Brussels in 1999 to work in the Cabinet of Commissioner Schreyer, 

responsible for EU budget, budget discharge, audit and anti-fraud. She joined the European 

Anti-Fraud Office (OLAF) in late 2004. Since July 2012 she is Director Policy, responsible for 

Policy Development, Fraud Prevention, Reporting & Analysis, Inter-Institutional and External 

Relations, Customs & Tobacco Anti-Fraud Policy, the Hercule programme and the Anti-Fraud 

Information System (AFIS).  

Margarete is a frequent speaker at major international conferences and seminars, addressing 

a wide variety of subjects, in particular EU anti-fraud and anti-corruption policies. 
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Presentation by Prof. Katalin Ligeti 
Professor of European and International Criminal Law, Faculty of Law, 

Economics and Finance, University of Luxembourg 
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The revision of the OLAF Regulation in 
light of the future cooperation with the 
EPPO

CONT Workshop

University of 
Luxembourg

Multilingual. Personalised. 
Connected.

Prof. Katalin Ligeti

Administrative AND/OR Criminal Investigations in PIF 
Cases?

• EPPO Regulation provides for

 shared competence between MSs and the EU in PIF cases (Art. 22)

 limited EPPO competence in VAT fraud cases (Art.22)

 OLAF support for ongoing EPPO investigations (Art. 101(3))

 enhanced cooperation (UK, IR, DK, HU, PL, S do not participate)

 Proposed Amendment of OLAF Regulation accords key role for
OLAF in PIF investigations where 

 EPPO is not competent or

 refrains from exercising its competence (Art. 25 EPPO Regulation) or

 in countries not participating in the EPPO

 Preliminary evaluation of the information by OLAF (Art 12c).

The revision of OLAF Regulation in light of the future cooperation with EPPO 
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Objectives of the Ammendment of the OLAF Regulation

 Ensure complementarity with the EPPO

 Improve the efficiency of administrative PIF investigations by targeted
changes

 How to ensure the complementarity of criminal and
administrative action?

Admissibility of evidence

“The most important factor effecting the follow-up to OLAF  

recommendations relates to the admissibility of OLAF-collected 

evidence in national judicial proceedings”

(EU Commission Evaluation Report)

DG IPOL | Policy Department D: Budgetary Affairs 
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Factors influencing admissibility

 Factors influencing admissibility

 the fragmented investigative powers of OLAF;

 the assimilation rule provided by Regulation 883/2013;

 the level of protection of procedural safeguards in OLAF investigations.

 Duplication of investigative efforts due to uncertainties about the
admissibility of the OLAF Final Report.

 detrimental to both procedural economy and

 the rights of the person under investigation.

Art. 3 of proposed Amendment of OLAF Regulation

 OLAF’s on-the-spot checks and inspections are subject to

 EU law alone, where economic operators submit to a check by OLAF.

 national law, if the economic operator does not cooperate and OLAF
needs to rely on national authorities, or receives their assistance for other
reasons.

 Art. 3  of proposed Amendment of the OLAF Regulation shall reduce
the fragmentation of OLAF investigative powers in the context of on-
the-spot checks
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Art. 11(2) of Proposed Amendment of OLAF Regulation

 Admissibility of OLAF-collected evidence is strengthened  in

 non-criminal proceedings

OLAF reports shall constitute admissible evidence in judicial 
proceedings of a non-criminal nature before national courts and in 
administrative proceedings in the Member States “upon simple 
verification of their authenticity” 

 administrative and judicial proceedings at Union level.

 Admissibility of OLAF-collected evidence in criminal proceedings
remains problematic.

Interaction of different admissibility rules in EPPO and 
Draft OLAF Regulations

 Admissibility of evidence emerge to be the common “Achille’s heel” of
EPPO and OLAF.

 Different standards of admissibility:

 Art. 11 (2) Proposed Amendment of OLAF Regulation provides for
assimilation rule

 Art. 37 EPPO Regulation provides for non-discrimination rule

 If OLAF performs investigative measures on request of EPPO, what
rule shall apply?

DG IPOL | Policy Department D: Budgetary Affairs 
__________________________________________________________________________________________

24



Thank you for your attention
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Introduction

 Initial in‐depth analysis for the CONT Committee, “The future cooperation
between OLAF and the EPPO”, June 2017 (oral intervention in May 2017).
Purpose was to reflect on the essential elements for ensuring
o an effective and efficient EPPO‐OLAF cooperation

oand an effective and efficient protection of the Union’s financial interests

 Since then, important evolution towards a more settled/predictable
situation:
• EPPO Regulation – adopted in October 2017, to be established with – as of August 2018,
22 participating Member States.

• OLAF Regulation 883/2013 – Evaluated (publication in October 2017) and proposal for
Regulation amending Regulation 883/2013 presented in May 2018.

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH
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Introduction

 Objective of this presentation: assessing the proposed amendments and confronting them
with the main results of our in‐depth analysis, with a focus on the mutual cooperation
between OLAF and EPPO

 Outline:
1. Preliminary remark about the general approach of the OLAF‐EPPO relationship

2. Basic principle : complementarity between administrative and criminal proceedings in protecting
the Union’s financial interests

3. OLAF‐EPPO cooperation ‐ three dimensions :

 Avoiding duplication of efforts

 Exchange of information

 OLAF’s support of and complement to EPPO’s activities

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH

1. Vision of the OLAF‐EPPO relationship in the
draft proposal
In our previous analysis, two different theoretical visions of EPPO‐OLAF 
relationship:
◦ According to a first vision, OLAF would be the first operational support of EPPO
◦ According to a second vision, the EPPO’s main support comes from national authorities
and the relation between EPPO and OLAF is envisaged as a relation between two more
autonomous bodies

=> Under the EPPO Regulation, the second vision seemed to prevail but, now, 
even clearer with the draft OLAF proposal 

=> Need for clarification has been answered, but still open questions (two equal 
partners ? Or one having precedence over the other? See infra)

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH
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2. Basic principle

Specific provision in EPPO Regulation (Art. 101) (almost copy pasted in draft OLAF 
proposal, Art. 1 (4a)):
• Close relationship based on mutual cooperation within their respective mandates and on
information exchange;

• With the aim to ensure that all available means are used to protect the Union financial
interests through the complementarity and support by OLAF to the EPPO.

 Both EPPO Regulation and draft OLAF proposal provide for the conclusion of OLAF ‐
EPPO working arrangements further detailing the modalities of their cooperation (Art.
99 (3) EPPO Regulation and Art. 12g (1) draft OLAF proposal).

 Consistency has been ensured between both instruments

 But reminder about the limits of relying on working arrangements (lack of
transparency and democratic deficit) => Need to provide for more detailed provisions in
the legislative instruments

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH

3. Three dimensions in the OLAF‐EPPO
cooperation

More detailed provisions on OLAF‐EPPO cooperation in the EPPO
regulation and the draft OLAF proposal

Three main dimensions foreseen:

 Avoiding duplication of efforts

 Exchange of information

OLAF’s support of and complement to EPPO’s activities

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH
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A first dimension aiming at avoiding the duplication of 
efforts 

• OLAF shall not open any parallel administrative investigations into the same facts when the EPPO
conducts a criminal investigation Priority for the EPPO (Art. 101 (2) and see also Rec. 98).

• Expressly foreseen in Art. 12d of draft OLAF proposal: non‐duplication of investigations  Prior
to opening an investigation, OLAF shall verify in the EPPO’s case management system. OLAF may
also request further information from the EPPO, which shall then reply within 10 working days.

• However possibility for OLAF in duly justified cases to open complementary investigations (Art.
12f – see also rec. 9 for examples). BUT narrowly framed, see especially EPPO’s right to object to
such opening…

 Consistency ensured

More details provided for, including time limits and insistence on importance of dialogue
between both bodies

 Priority given to the EPPO ?

 Still open questions

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH

A second dimension aiming at exchanging information

In the EPPO Regulation : exchange of information OLAF –> EPPO :

◦ General obligation for national authorities and EU institutions, bodies, organs and
agencies, including OLAF, to inform the EPPO without undue delay of any criminal
conduct in respect of which the EPPO could exercise its competence (Art. 24 (1) &
Preamble, rec. 49 transmission of information to the EPPO)

◦ The duty to exchange information with the EPPO as one of the modalities of OLAF’s
support (Art. 101 (3) a))

◦ Indirect access of the EPPO to information stored in OLAF’s case management system
on the basis of a hit/no hit system (if match, communicated to both OLAF and the
EPPO (Art. 101 (5))

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH
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In the EPPO Regulation, exchange of information EPPO OLAF

◦ In cases the EPPO has decided not to conduct an investigation, it shall provide
relevant information to OLAF, with a view to enabling OLAF to consider appropriate
administrative action in accordance with its mandate (Art. 39 (4) & 101 (4)).

◦ In cases the EPPO has dismissed a case and considers that a referral to OLAF is
desirable for administrative follow‐up or recovery (Art. 39 (4) & 101 (4)).

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH

A second dimension aiming at exchanging information

A second dimension aiming at exchanging information

 In the draft OLAF proposal, complementary provisions relating to the information flows
in both directions:

◦ OLAF –> EPPO: Reporting to the EPPO of any criminal misconduct on which it could
exercise its competence report to be sent at any stage before or during an investigation
by OLAF (Art. 12c (1)) and when OLAF receives information, it may conduct a preliminary
evaluation of the allegations to be carried expeditiously and within 2 months of receipt of
information (Art. 12c (3)).

◦ EPPO OLAF

◦ The EPPO may inform OLAF whenever it subsequently open an investigation into the
same facts for which OLAF submitted a request for information (Art. 12f (2)).

◦ Indirect access of OLAF to the information in the EPPO’s case management system on
the basis of a hit/no‐hit system (Art. 12g (2))

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH
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A second dimension aiming at exchanging information

 Consistency ensured (including in terms of indirect access to the respective CMS)

 More details provided for, including time limits and insistence on importance of
dialogue between both bodies.

 However some points still unclear, especially the IBOAs’ duties to report to the
EPPO and/or OLAF

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH

A third dimension aiming at ensuring OLAF’s support to and complement 
of the EPPO’s activities

In the course of an investigation, the EPPO may request OLAF to support or complement its
activity, in accordance with OLAF’s mandate, in particular by:
• Providing information, analyses (including forensic analyses), expertise and operational
support

• Facilitating coordination of specific actions of the competent national administrative
authorities and EU bodies

• Conducting administrative investigations (e.g. conducting investigations for administrative
recovery)

 Consistency: Art. 12e (1) draft OLAF Regulation mirrors Art. 101 (3) EPPO Regulation.

 Further clarifications:
• Additional details on the content of the EPPO’s request (Art. 12e (2))

• Specific provision in draft OLAF proposal on coordination (Art. 12b)

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH
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Conclusions 
 Proposal to be welcomed  it answers most of the needs identified in our
previous analysis and gives flesh to the future OLAF – EPPO cooperation
• Clearer vision on the OLAF ‐ EPPO relationship : two independent bodies with
complementary competences

• Consistency in their respective legal frameworks

• Emphasis placed on the dialogue and exchanges between them, particularly with
obligations to inform each other whenever relevant and with time‐limits.

• Reinforcement of OLAF’s legal framework = a positive development, especially
considering the important role of OLAF for cases in which the EPPO is not competent
or in which it decides not to investigate

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH

 However, still some open questions

 OLAF – EPPO cooperation in cases involving States not participating in the
EPPO
• Limited provision in the EPPO Regulation  additional instrument to organise the
judicial cooperation between the EPPO & non‐participating MSs

• Silence of the draft OLAF proposal on this issue OLAF ‐ EPPO cooperation will vary
depending whether the cases involve only participating MSs, only non‐participating
MSs or a mix.

• Remaining uncertainty regarding EPPO’s cooperation with non‐participating MSs 
need to ensure consistency when developing working arrangements not only
between the EPPO and non‐participating MSs, but also between OLAF and the EPPO.

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH

Conclusions 
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 Other open questions
‐ Some could be addressed by working arrangements (e.g. IBOAs’ duty);

‐ But others should be addressed by the EU legislator, such as the exact nature of the OLAF
EPPO relationship (two equal partners ? Or one having precedence over the other?)

 Factors of uncertainty that may impact the assessment of the future OLAF‐
EPPO
• Negotiations for the draft OLAF proposal still at a very early stage the provisions relevant
for OLAF‐EPPO cooperation can still be substantially modified.

• Importance of building up mutual trust and developing a culture of openness and dialogue
only possible once the EPPO is operational and OLAF’s future legal framework is
implemented.

CHLOÉ BRIÈRE AND ANNE WEYEMBERGH

Conclusions 

Thank you! 

aweyembe@ulb.ac.be

cbriere@ulb.ac.be
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Revision of the OLAF regulation in light
of future cooperation with EPPO

Jan Inghelram
Director, Legal Adviser on Administrative Matters of the Court of Justice of the EU

Workshop organized by the Policy Department on Budgetary Affairs
for the Committee on Budgetary Control of the European Parliament

Brussels, October 11, 2018

In short

Result of the Commission proposal, if adopted:

OLAF = legally better equipped for its mission
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In practice

 New Art. 3(7): on-the-spot checks and
inspections not bound by national law
if economic operator does not oppose
them (already Case T-48/16, Sigma
Orionis v Commission)

 New Art. 11(2): simple verification of
the authenticity of the OLAF report in
non-criminal proceedings in Member
States

In practice

 New Art. 3(1): no longer doubt
concerning OLAF competence in VAT
sector

 New Art. 3(3): duty on economic
operator to cooperate with OLAF and
to provide information

 New Art. 17(3): extension of Director-
General’s independence to
coordination activities
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In practice

 New Art. 7(3): access to bank account
information

 New Art. 12c-g: OLAF investigations
for EPPO (already Art. 101 EPPO
regulation)

In practice

New Art. 3(5): additional procedural
guarantees during on-the-spot checks
and inspections
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Not to forget

Need for a sufficient, readily available
and independent control of interference
by OLAF with fundamental rights of
persons under investigation (→
Commission 2014 proposal on the
establishment of a Controller of
procedural guarantees)

Thank you
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European 
Anti-Fraud 
Office

European 
Anti-Fraud 
Office

The revision of the OLAF Regulation 
in light of the future cooperation 

with the EPPO

- Presentation at the CONT workshop –

Margarete Hofmann, Director, OLAF D 
Brussels, 11 October 2018

European 
Anti-Fraud 
Office

European 
Anti-Fraud 
Office

The future role of OLAF in the EU anti-fraud 
landscape

A targeted proposal

I. Define OLAF's future relations with the EPPO

•To ensure full complementarity between OLAF and EPPO

II. Enhance the effectiveness of OLAF's investigations

•To ensure a strong OLAF for effective anti-fraud action
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European 
Anti-Fraud 
Office

European 
Anti-Fraud 
Office

Full complementarity OLAF-EPPO
Key principles of the proposal

• Distinct focus of activity (EPPO – criminal investigations with the
aim of bringing perpetrators to justice, OLAF – financial recovery and
administrative measures), but a common goal

• Demarcation EPPO/OLAF necessary, but a rigid demarcation
would be counter-productive to the complementarity

• Safeguard for criminal investigations: OLAF's complementary
activity not to prejudice the EPPO's criminal investigations

European 
Anti-Fraud 
Office

European 
Anti-Fraud 
Office

Full complementarity OLAF-EPPO 
Close cooperation

Exchange of 
information

(incl. Reporting to the 
EPPO – article 12c)

Non-duplication
(Non-duplication of 
investigations – article 

12d)

Complementarity
(Support to the EPPO –

article 12e, 
Complementary

investigations – article 
12f)
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European 
Anti-Fraud 
Office

European 
Anti-Fraud 
Office

A strong OLAF for effective anti-fraud
action

• Continued important role for OLAF
 As a close and dependable partner for EPPO in the Member States

participating in the EPPO (to complement EPPO's action, as an important
source of information for the EPPO, and to support EPPO's investigations)

 OLAF to fulfil its mandate as today as regards irregularities of a non-
criminal nature

 OLAF to fulfil its mandate as today in the Member States not participating
in the EPPO

• Targeted changes to enhance OLAF's investigative
function
 Limited, but essential changes to clarify and strengthen the legal

framework applicable to OLAF's investigations

European 
Anti-Fraud 
Office

European 
Anti-Fraud 
Office

Enhancing the effectiveness of OLAF's 
investigations

Coherence of OLAF's action throughout the EU

•Clarified application of EU law and of national law in the conduct of on-the-spot
checks and inspections

•Procedural guarantees applicable to on-the-spot checks and inspections

Better cooperation with Member States

•Duty to cooperate of national authorities "unless prevented by national law"
•Assistance to OLAF for access to bank account information
•Exchange of information with Eurofisc in VAT-related fraud
•Role and duties of AFCOS

Admissibility of evidence collected by OLAF
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European 
Anti-Fraud 
Office

European 
Anti-Fraud 
Office

Conclusion

• The proposal strikes a good balance between
 The need to adapt OLAF's operation to the establishment of the EPPO and

ensure their cooperation for the comprehensive protection of the EU budget
 The need to address certain shortcomings in the framework for

investigations
 The need to have in place a revised legal framework as quickly as

possible, by the time the EPPO becomes operational

• Other important issues will need to take into account the experience of
the future OLAF-EPPO cooperation, and could be addressed more
effectively in a more comprehensive revision at a later stage

European 
Anti-Fraud 
Office

European 
Anti-Fraud 
Office

Thank you!

Margarete Hofmann

Director, Policy Directorate
European Anti-Fraud Office
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